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EXAMINER'S ANSWER 



This is in response to the appeal brief filed 6/6/2007 appealing from the Office action mailed 
3/6/2007. 
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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The following are the related appeals, interferences, and judicial proceedings known to 
the examiner which may be related to, directly affect or be directly affected by or have a bearing 
on the Board's decision in the pending appeal: 

Application Nos. 1 1/255,956 which is a divisional of the present application and 
1 1/255,957 which is a continuation of the present application. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 
No amendment after final has been filed. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is correct. 
GROUNDS OF REJECTION NOT ON REVIEW 

The following grounds of rejection have not been withdrawn by the examiner, but they 
are not under review on appeal because they have not been presented for review in the 
Appellant's brief. The provisional obviousness-type double patenting rejections made in view of 
copending applications 1 1/255,956 and 1 1/255,957 have not been withdrawn by Examiner. 
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Appellant has stated that the provisional rejections will be addressed once the Board has 
rendered a decision in the present and copending applications. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

2003/0054046 BURRELL 3-2003 

2004/0241214 KIRKWOOD et al. 12-2004 

6,903,243 BURTON 6-2005 

US Application 11/255,956 Hilfenhaus 10-2005 

US Application 11/255,957 Hilfenhaus 10-2005 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claim Rejections - 35 USC § 103 
The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

A. Claims 105-112, 119-123, 125-132, 139-141, 147-151, 163, 164, 167, 170, 174-185, 189, 
192, 193, 197-199, 206, 207 and 209 are rejected under 35 U.S.C. 103(a) as obvious over Burrell 
et al. (US 2003/0054046). 

i. Burrell et al. teach a treatment of inflammatory skin conditions with antimicrobial 
metals, most preferably silver, via a coating of antimicrobial metals (Abstract). One form 
of the anti-inflammatory article may be a wound dressing. The dressing is formed of a 
perforated material that allows for fluids to penetrate or diffuse through in either or both 
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directions. The perforated material may be a woven, nonwoven, net or mesh or even 
open-cell foam. The perforated material may be made of cotton, polyethylene, nylon, 
polypropylene, polyester, elastomer, or polyurethane [0106]. 

ii. If desired, a second absorbent layer is formed from an absorbent material for 
holding sufficient moisture next to the skin in order to activate the antimicrobial metal 
coating, that is to cause release of ions, molecules, atoms or clusters of the antimicrobial 
metal in order to cause an antimicrobial and anti-inflammatory effect. Preferably, the 
absorbent material is an absorbent needle punched non-woven rayon/polyester core such 
as SONTARA.TM. 841 1, a 70/30 rayon/polyester blend. However, other suitable 
absorbent materials include woven or non-woven materials, non-woven being preferred, 
made from fibers such as rayon, polyester, rayon/polyester, polyester/cotton, cotton and 
cellulosic fibers. Exemplary are creped cellulose wadding, an air felt of air laid pulp 
fibers, cotton, gauze, and other well known absorbent materials suitable for medical 
dressings [0108]. 

iii. A third layer of the dressing, if used, is preferably formed of perforated, non- 
adherent material such as used in the first layer. This allows moisture penetration as 
sterile water and the like are added in order to activate the antimicrobial metal coating 
[0109]. Additional layers may be included between or above the first, second and third 
layers as is well known in medical dressings. The coated dressing layers may be 
combined with an adhesive layer, in a well-known manner [0110]. 
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iv. The dressing may be used as a single layer, or may be used as multiple layers 
laminated together at intermittent spaced locations across the dressing by ultrasonic 
welds. Ultrasonic welding is a known technique in the quilting art. Briefly, heat 
(generated ultrasonically) and pressure are applied to either side of the dressing at 
localized spots through an ultrasonic horn so as to cause flowing of at least one of the 
plastic materials in the first and second layers and the subsequent bonding together of the 
layers on cooling. The welds appear at localized circular spots and are preferably less 
than 0.5 cm in diameter [Oil 1]. 

v. The antimicrobial metal is deposited as a thin metallic film on one or more 
surfaces of the dressing [0120]. To form a three-layer dressing, two layers of this coated 
dressing material were placed above and below an absorbent core material formed from 
needle-punched rayon/polyester (SONTARAtm 841 1). With the silver coating on both 
the first and third layers, the dressing may be used with an additional blue coating (Al 
alloy) or the silver side in the skin facing position. For indicator value, it would be 
preferable to have the blue coating visible. The three layers were laminated together by 
ultrasonic welding to produce welds between all three layers spaced at about 2.5 cm 
intervals across the dressing. This allowed the dressing to be cut down to about 2.5 cm 
size portions for smaller dressing needs while still providing at least one weld in the 
dressing portion [0197]. 

vi. Claim 170 is rejected as the arrangement of the silver and Al alloy layers may be 
interchanged. Claim 207 is rejected as the interior silver coating may be co-deposited 
with Al alloy [0132] and deposited over a pure silver coating. 
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vii. Although Burrell et al. do not explicitly teach the claimed feature of a specified 
liquid-absorbing capacity, it is reasonable to presume that said property is inherent to 
Burrell et al. Support for said presumption is found in the use of like materials (i.e. the 
second layer, i.e. the absorbent layer, is made of polyethylene which anticipates claims 
131 and 132). The burden is upon Applicant to prove otherwise. In re Fitzgerald 205 
USPQ 594. In addition, the presently claimed property of the specified liquid-absorbing 
capacity would obviously have been present one the Burrell et al. product is provided. 

viii. Although Burrell et al. do not explicitly teach the feature of the instantly claimed 
24-hour release of the antimicrobial metal rate or its silver content, it is reasonable to 
presume that said properties are inherent to Burrell et al. Support for said presumption is 
found in the use of like materials (i.e. a two layer absorbent article of comprising liquid 
permeable layer with an antimicrobial metal in elemental form). The burden is upon 
Applicant to prove otherwise. In re Fitzgerald 205 USPQ 594. In addition, the presently 
claimed properties of the antimicrobial release rate and silver content would obviously 
have been present one the Burrell et al. product is provided. 

B. Claims 113-118, 124, 133-136, 142-146, 152-162, 165, 166, 168, 169, 171-173, 186, 187, 
190, 194, 195, 200-205, 208 and 210 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Burrell et al. (US 2003/0054046) as applied to claims 105, 1 12, 125, 128, 180 and 193 
above, and further in view of Kirkwood et al. (US 2004/0241214). Burrell et al. is silent as to 
the physical limitations to the outer layers of the dressing. 

i. Kirkwood et al. teach a wound dressing comprising a liquid-permeable, apertured 
wound- facing surface with a plurality of microsphere particles comprising silver located 
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behind the wound-facing surface (Abstract and [0052]). The Examiner equates the 
applied apertured fabric to Applicant's mesh structure. An absorbent layer may be 
located behind the layer of silver particles [0054-0056]. The apertured sheet may be 
made of polyethylene [0015]. The apertures may have diameters between 1 13um and 
3.57mm and may be round, oval, or regular polygonal [0037, calculation performed by 
Examiner]. The apertures make up about 0.1% to 50% of the sheet area [0016]. 

ii. The absorbent layer or second layer is to be from 0.2mm to 10mm thick and have 
a basis weight that ranges from 50-500 g/m 2 [0056]. The absorbent layer may comprise a 
nonwoven fibrous web of viscose staple fibers and superabsorbent, or may be 
polyurethane foam [0056]. Both examples of absorbent layers are liquid-permeable and 
absorbing. 

iii. Since Kirkwood et al. and Burrell et al. are from the same field of endeavor (i.e. 
antimicrobial dressings), the purpose disclosed by Kirkwood et al. would have been 
recognized in the pertinent art of Burrell et al. 

iv. It would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to modify the invention of Burrell et al. with the structural 
limitations of the dressing layers of Kirkwood et al. The skilled artisan would have been 
motivated by the desire to create an article that successfully disperses the antimicrobial 
material to the wound, while maintaining the article's structural integrity. 

v. The applied publications are silent as to the thickness of the first, wound-facing 
fabric. However, Kirkwood et al. do teach a thickness for the second layer of 0.2 to 
10mm and Burrell et al. teach the use of the same fabrics for both layers. Therefore, it 
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would have been obvious to one having ordinary skill in the art at the time the invention 
was made to have made the first, wound-facing layer with a thickness of from about 0.2 
to about 10mm. 

vi. Provided both layers of Burrell et al. were made of the instantly claimed 
materials, thicknesses, and basis weights the article would comprise a two-layered 
apertured polyethylene sheet, with an overall thickness of 0.4mm to 20mm and basis 
weight of 100- 1000 g/m 2 . 

vii. Although Burrell et al. do not explicitly teach the claimed peeling strength or 
maximum tensile strength, it is reasonable to presume that said properties are inherent to 
Burrell et al. Support for said presumption is found in the use of like materials (i.e. 
polyethylene absorbent article) and more importantly a common utility (i.e. adhesive 
wound dressing). The burden is upon Applicant to prove otherwise. In re Fitzgerald 205 
USPQ 594. In addition, the presently claimed properties of peeling strength and 
maximum tensile strength would obviously have been present one the Burrell et al. 
product is provided. 

viii. Although the applied references do not explicitly teach the feature of the instantly 
claimed 24-hour release of the antimicrobial metal rate, it is reasonable to presume that 
said property is inherent to combined invention because the instantly claimed anti- 
microbial metal and its form are in common with one another. Support for said 
presumption is found in the use of like materials (i.e. a two layer absorbent article of 
comprising liquid permeable layer with an antimicrobial metal in elemental form). The 
burden is upon Applicant to prove otherwise. In re Fitzgerald 205 USPQ 594. In 
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addition, the presently claimed property of the antimicrobial release rate would obviously 
have been present one the combined product is provided. Reliance upon inherency is not 
improper even though rejection is based on Section 103 instead of Section 102. In re 
Skoner, et al. (CCPA) 186 USPQ 80. 

ix. The applied references are silent as to the amount of silver to be used in the 
applied antimicrobial metal wound dressing. The amount of antimicrobial metal is a 
result-effective variable affecting the amount of antimicrobial agent available to the 
wound. Consequently, absent a clear and convincing showing of unexpected results 
demonstrating the criticality of the claimed ratio, it would have been obvious to one of 
ordinary skill in the art to optimize this result-effective variable by routine 
experimentation. In re Antonie, 559 F.2d 618, 195 USPQ 6 (CCPA 1977). 
C. Claims 137, 138 and 196 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Burrell et al. (US 2003/0054046) in view of Kirkwood et al. (US 2004/0241214) as applied to 
claims 136 and 195 respectively, further in view of Burton (US 6,903,243). The applied 
references are silent as to the use of a superabsorber comprising a polymer having recurring units 
derived from acrylic acid and derivatives thereof. 

i. Burton teaches a multilayer absorbent wound dressing comprising an absorbent 
layer of 0-30 parts by weight of an acrylic or methacrylic acid ester (col. 4, lines 55-62). 
The applied invention may also include antibacterial silver (col. 12, lines 31-34). 

ii. Since both Burrell et al. and Burton are from the same field of endeavor, (i.e. 
multilayer absorbent wound dressings comprising silver), the purpose disclosed by 
Burton would have been recognized in the pertinent art of Kirkwood et al. 
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iii. It would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to modify the wound dressing of Burrell et al. with the 
superabsorbent and superabsorbent percentage of Burton with the motivation of creating 
a highly effective absorbent article. 
(10) Response to Arguments 

A. Appellant's arguments filed in the Appeal Brief have been fully considered but they are 
not persuasive. 

B. Appellant argues that Examiner has failed to indicated a relationship between the 
disclosure of Burrell and any of the rejected claims and without giving any explanation 
whatsoever why it is the Examiner's opinion that the disclosure of Burrell is relevant with 
respect to the assessment of obviousness of the rejected claims. As set forth in the previous 
Office Actions and this Answer, Burrell is directed a wound covering article comprising 
antimicrobial metal and Examiner has clearly addressed the claim limitations and how they are 
set forth in Burrell. 

C. Appellant argues that Burrell as a whole teaches away from the claimed invention and in 
particular, teaches away from the limitation of the wound covering article being substantially 
free of antimicrobial metal in elemental form on external surfaces. Examiner has reviewed the 
cited sections of Burrell and understands that the applied reference prefers antimicrobial metal is 
present of the skin-facing layer. However, the reference does not require said antimicrobial 
metal present on any external surface and moreover does not recite that said antimicrobial be in 
elemental form as precluded by Appellant. It has been shown that all disclosures in a reference 
must be evaluated for what they fairly teach one of ordinary skill in the art. Thus, in In re Smith, 
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32 CCPA 959, 148 F.2d 351, 65 USPQ 167; in/n re Nehrenberg, 47 CCPA 1159, 280 F.2d 161, 
126 USPQ 383; and in In re Watanabe, 50 CCPA 1 175, 315 F.2d 924, 137 USPQ 350, it is 
shown that rejections have been affirmed based upon art which rendered the claimed invention 
obvious to those of ordinary skill in the art despite the fact that the art teachings relied upon were 
phrased in terms of non-preferred embodiments or as being unsatisfactory for the intended 
purpose, see In re Hans Theodor Boe, 53 CCPA 1079, 355 F.2d 961; 148 USPQ 507. As set 
forth in the rejection supra, the outermost layer may be a blue indicator layer, which is devoid of 
antimicrobial metal in elemental form. 

D. Appellant argues that WO 98/41095, which has been incorporated by reference in 
Burrell, explains that the top coating layer of Burrell does in fact contain elemental silver as a 
matrix material on an external surface, which is precluded by the instant claims. Examiner 
concedes that this is the preferred state set forth in '095, however Examiner has relied upon 
Example 1 of the applied PG Publication, which recites a coating layer that is a binary alloy of 
silver and oxygen [0195]. An alloy of silver and oxygen does not possess the same chemical 
structure of an antimicrobial metal in elemental form and therefore, does not teach an 
antimicrobial metal in elemental form. 

E. Appellant argues that it is counter-intuitive to provide antimicrobial metal on a surface, 
which is not in direct contact with the skin. As set forth in the Burrell it is useful to provide an 
indicator layer over the antimicrobial metal to indicate when the antimicrobial metal has been 
released. 

F. Appellant argues that Examiner has no apparent reason for combining the teachings of 
Burrell and Kirkwood because the teachings of the two documents are fundamentally different. 
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Kirkwood et al. and Burrell et al. are from the same field of endeavor (i.e. antimicrobial 
dressings) and as such the purpose disclosed by Kirkwood et al. would have been recognized in 
the pertinent art of Burrell et al. The motivation to combine the two references is derived from 
the desire to create an article that successfully disperses the antimicrobial material to the wound, 
while maintaining the article's structural integrity. 

G. Appellant argues that KIRKWOOD fails to disclose or suggest a coating, which consists 
of silver metal. Examiner has not relied upon KIRKWOOD to disclose or suggest a coating 
consisting of silver metal. Furthermore, Appellant fails to ever claim a coating consisting of 
antimicrobial metal or silver. 

H. Appellant argues that the mere presence of a small amount of an acrylic or methacrylic 
acid ester in a polymer does not automatically render this polymer superabsorbent. Examiner 
has met the claimed composition and the applied reference discloses that the absorbent layer may 
comprise up to 30 parts by weight acrylic or methacrylic acid ester, which hardly serves as a 
small amount. Therefore, the applied reference implicitly teaches the use of acrylic or 
methacrylic acid ester as a superabsorbent. 

I. Appellant argues that Burrell fails to disclose or render obvious the use of silver at the 
instantly claimed amounts of from about 50 mg/m 2 to about 450 mg/m 2 . Using the information 
provided by Appellant in the Example 1 discloses a coating of 1000 nm which provides a silver 
loading of more than 1000 mg/m 2 and the coating thicknesses provided in Burrell before [0054] 
of 150-3000 nm, the applied reference actually teaches the use of silver at levels ranging from 
150-3000 mg/m 2 . This was calculating by taking the silver loading at 1000 nm and dividing the 
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thicknesses taught by Burrell by the lOOOnm set forth in Example 1 . As shown here, Burrell 
does in fact teach the instantly claimed loading rates of silver. 

J. Appellant argues that neither Burrell nor Kirkwood disclose the claimed peeling strength 
or maximum tensile strengths. Examiner concedes that the applied references do not explicitly 
teach the claimed properties, but these limitations have been addressed supra. 
K. Appellant argues that claims 146 and 201, which recite silver contents of from about 60 
mg/m 2 to about 80 mg/m 2 , are not disclosed or rendered obvious by Burrell. The applied 
references are silent as to the amount of silver to be used in the applied antimicrobial metal 
wound dressing. The amount of antimicrobial metal is a result-effective variable affecting the 
amount of antimicrobial agent available to the wound. Consequently, absent a clear and 
convincing showing of unexpected results demonstrating the criticality of the claimed ratio, it 
would have been obvious to one of ordinary skill in the art to optimize this result-effective 
variable by routine experimentation. In re Antonie, 559 F.2d 618, 195 USPQ 6 (CCPA 1977). 
L. Appellant argues that neither Burrell nor Kirkwood disclose the claimed peeling strength 
or maximum tensile strengths. Examiner concedes that the applied references do not explicitly 
teach the claimed properties, but these limitations have been addressed supra. 
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(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the Related 
Appeals and Interferences section of this examiner's answer. 



For the above reasons, it is believed that the rejections should be sustained. 

Respectfully submitted, 

Matthew D. Matzek 
/Matthew D Matzek/ 
Examiner, Art Unit 1771 

/Terrel Morris/ 
Terrcl Morris 

Supervisory Patent Examiner 
Group Art Unit 1771 



Conferees: 



Terrel Morris 
/Terrel Morris/ 
SPE, 1771 

Jennifer Kolb-Michener 

/Jennifer Michener/ 

Quality Assurance Specialist, TCI 700 



